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ATTORNEY di sci plinary proceedi ng. Attorney’s license

suspended.

11 PER CURIAM Attorney Charles dynn appealed from the
referee’s conclusion that he engaged in di shonest conduct when he
paid hinself excessive and unauthorized fees in two guardi anship
matters and attenpted to justify those paynents by false item zed
statenents and by docunents falsely indicating that he was
reinbursing the estates for disbursenents he had nade to hinself
w thout court approval. He did not <contest the referee’'s
conclusions that he charged unreasonable fees and failed to
provide conpetent representation and act wth reasonable
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diligence and pronptness in each of those matters. Attorney dynn
al so appealed fromthe referee’s recommendation that his |icense
to practice | aw be suspended for six nonths as discipline for his
prof essional m sconduct. The Board of Attorneys Professional
Responsibility (Board) cross-appealed from the referee's
recomendati on of discipline, arguing that the seriousness of the
m sconduct warrants a one-year |icense suspension.

12 W determne that the referee properly concluded that
Attorney dynn engaged in dishonest conduct in the guardi anship
matters and that a one-year suspension of his license to practice
law is the appropriate discipline to inpose for the totality of
his msconduct. By <collecting unreasonable fees from three
clients wthout the approval of the court in which their matters
resided, by failing to file the necessary reports with the court
in those matters and act conpetently and tinely in them and by
using false statenments and docunments to justify his excessive
fees and to mslead the person investigating his conduct,
Attorney dynn has denonstrated a willingness to place his own
pecuniary interests above the interests of the clients whose
representation he undertook by court appointnent and to create
fal se docunents to prevent that conduct from being di scovered.

13 Attorney Gynn was admtted to the practice of law in
W sconsin in 1991 and practices in MI|waukee. He has not been the
subject of a prior disciplinary proceeding. Pursuant to a
stipulation of the parties and evidence presented at a

disciplinary hearing, the referee, Attorney M chael Ash, nmade
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findings of fact concerning Attorney dynn's conduct as guardi an
of two estates and as conservator of a third.

14 Shortly after being admtted to the bar in 1991,
Attorney dynn began receiving appointnents as guardian ad |item
from the MIwaukee county probate court. Except for the three
matters considered in this proceeding, none of his appointnents
i nvol ved the handling of other persons’ funds.

15 In the first nmatter, Attorney G ynn was appointed by
the court as guardian of the estate of an inconpetent in Novenber
1992. The guardi anship estate, valued at approximtely $114, 000,
was intended to help the ward s daughter pay rent and other
col | ege expenses. Attorney Aynn often failed to provide checks
tinmely for those paynents. The second matter concerned Attorney
d ynn’s conduct as guardian of the estate of another inconpetent,
to which he was appointed in April 1993. The guardi anship estate
of approximately $100,000 to $125,000 was to nake $1200 per nonth
paynments for the support of the ward’s mnor child. The parties
in this proceeding stipulated that Attorney Aynn was relatively
i nexperienced in guardianship matters and that each of these
guardi anships was relatively sinple and had no significant
conplications.

16 In those two matters, Attorney dynn received court-
approved fees of $2,750 and $2,000, respectively, for services
rendered up to the summer of 1993. Thereafter, he paid hinself
fees that were not approved by the court for additional services

for 1993 through 1995: $31,600 and $40, 925, respectively. The
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referee found that the additional fees Attorney dynn paid
hi msel f in each of those estates were not reasonabl e.

17 In each of those estates, Attorney @ynn did not file
an inventory and filed only one annual account, covering the
period April through Decenber 1993. In one of them his failure
to file annual accounts, despite repeated requests to do so from
the Veterans Adm nistration Hospital where the ward resided, |ed
to the ward’ s tenporary |oss of VA benefits. Attorney Gynn filed
in each of the estates, as part of the annual account he did
file, a list of disbursenents he had nmade to hinself. In one of
them he filed a petition and proposed order approving fees and
expenses, indicating that he had nade a nunber of substanti al
di sbursenents to hinself for fees, but the court declined to
approve any fees at that tine.

18 Soon after declining to approve his fees, the court
asked an attorney with extensive experience in simlar matters to
look into Attorney Aynn's activities in those tw estates and
appointed that attorney guardian ad |litem for each of the wards
on Novenber 14, 1995. After Attorney G ynn resigned as guardian
of the estates in md-February 1996, the investigating attorney
reported to the court that there were problenms with Attorney
A@ynn's handling of the estates but no assets were unaccounted
for. That attorney also inforned the Board of Attorney dynn's
conduct in those matters.

19 On February 22, 1996, Attorney dynn wote the court
about his work in the two estates, stating his intention to give

t he successor guardian in each a check for all fees he paid to
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hi msel f w thout court approval. However, no such checks were
forthcom ng.

10 In early March 1996 Attorney d ynn prepared, dated and
signed letters addressed to the successor guardian of the two
estates, together wth three checks payable to each, ostensibly
as reinbursenent of the fees he had taken w thout court approval.
However, Attorney G ynn never sent the letters or checks to the
successor guardi an, and no checks or paynment of restitution were
ever sent or received. Yet, Attorney G ynn sent copies of the
letters and checks to the attorney investigating his conduct.
That attorney then believed for a tine, albeit wongly, that
Attorney dynn had nade substantial restitution to the two
est at es.

111 At the disciplinary hearing, Attorney dynn testified
that he sent those copies to the investigating attorney, wthout
any cover letter, explanation, or prior arrangenent, sinply for
his review and approval. He insisted that he did not intend to
m slead that attorney. The referee found Attorney dynn's
testinmony in that respect not credible.

12 The investigating attorney inforned the court that
Attorney Gynn was entitled to sone fees for his work in each of
the estates and told Attorney dynn he would have to provide an
item zed substantiation of the work he did in each of them 1In
early 1996 the investigating attorney sought a court order for
paynent to each of the estates from Attorney dynn and the
conpany that had provided his bond for excessive attorney fees

Attorney @ynn had paid hinmself. The court orders that issued in
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July 1996 acknowl edged that Attorney dGynn was entitled to
reasonable guardian fees for the years in which he served but
hel d hi mand the bonding insurer jointly liable to the estates in
the anounts of $48,367.03 and $38,397.54 plus interest, less a
reasonabl e amount of fees for which Attorney Gynn was to submt
a detail ed request.

113 Thereafter, Attorney dynn provided the investigating
attorney two item zed statenents purportedly listing the dates on
whi ch he had done work connected wth each of the estates, the
type of work done, and the tinme spent doing it. The investigating
attorney concluded that those statenments were not truthful. The
referee found that they falsely indicated that Attorney dynn had
spent substantial time on the estates that in fact he had not
spent .

14 The investigating attorney wote Attorney dynn that he
woul d not approve a request for attorney fees based on those
item zed statenments but would not contest a fee of $2500 in each
of the two estates. Subsequently, that attorney showed Attorney
@ ynn sone of the evidence supporting his rejection of the
item zed statenents and invited Attorney dynn to submt an
affidavit addressing the reasonabl eness, necessity, and anount of
work he claimed to have done. Attorney dynn said he would
prepare such affidavit but never did.

15 Thereafter, the attorney for the bonding insurer wote
Attorney dynn that absent conplete reinbursenment by him of funds
it was required to pay, the conpany would seek to have certain

“fraud” language included in the court orders awarding it
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judgnents against him Shortly before one of the estate matters
was to go to hearing, Attorney Gynn sent a letter to the
investigating attorney stating that he would not request any
conpensation in either of the estates and woul d not object to the
entry of the proposed orders. The court then entered final orders
in each of the estates for surcharge and judgnent against
Attorney A ynn and the bonding insurer, including |anguage that
the judgnents were for “noney obtained by fal se pretenses” or for
“fraud or defalcation while acting in a fiduciary capacity or
enbezzl enent or l|arceny,” each as defined under federal crimnal
st at ut es.

16 The third matter considered in this proceedi nhg concerns
At t or ney dynn's conduct as court-appoi nt ed conservat or
comrenci ng Septenber 1993. The conservatee, 93 years old and
suffering fromdenentia, initially lived in her own apartnent but
eventually was placed in a nursing home. This was a relatively
sinple matter with no significant conplications warranting other
than a customary charge.

17 Over a period of two and one-half years, Attorney dynn
paid hinself $10,950 out of the conservatorship estate, sone of
that w thout court approval. H's records of tine spent in the
matter set forth activity that was unnecessary for the proper
per f or mance of hi s duti es. He ultimately repaid t he
conservatorshi p $5000 as ordered by the court.

118 The first inventory in that conservatorship was due
March 22, 1994, but was not filed until January 6, 1995. Attorney

dynn failed to pay nursing honme bills tinely and did not obtain
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a bond despite a court order that he do so. Attorney dynn also
failed to file a federal benefits form properly when the
conservatee’'s noney was exhausted, and he had problens val uing
and cashi ng savi ngs bonds she owned, causing the conservatorship
to have cash flow and federal benefits problens.

119 On the basis of those facts, the referee concl uded that
Attorney dynn engaged in professional m sconduct as foll ows:

20 He charged wunreasonable fees in each of the two
guardi anships and in the conservatorship, in violation of SCR

20:1.5(a).! By failing to seek court approval at all tinmes for

! SCR 20:1.5 provides, in pertinent part: Fees

(a) A lawer’s fee shall be reasonable. The factors to be
considered in determning the reasonabl eness of a fee include the
fol | ow ng:

(1) the tinme and | abor required, the novelty and difficulty
of the questions involved, and the skill requisite to performthe
| egal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular enploynent wll preclude other
enpl oynment by the | awer;

(3) the fee customarily charged in the locality for simlar
| egal services;

(4) the anount involved and the results obtained,

(5 the time limtations inposed by the client or by the
ci rcunst ances;

(6) the nature and length of the professional relationship
with the client;

(7) the experience, reputation, and ability of the | awer or
| awyers perform ng the services; and

(8) whether the fee is fixed or continent.
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his fees, by failing to file inventories and annual accounts
tinmely, by failing to submt bills tinely in support of his fees,
and by failing to educate hinself regarding guardianship and
conservatorship proceedings, he failed to provide conpetent
representation, in violation of SCR 20:1.1,% and failed to act
Wi th reasonable diligence and pronptness in representing clients,
in violation of SCR 20:1.3.% In one of the guardianship nmatters,
by providing |legal services wthout the necessary experience and
by failing to pay rental checks to the ward s daughter tinmely, he
failed to provide conpetent representation, in violation of SCR
20:1.1. In the conservatorship matter, by failing to pay nursing
home bills tinmely and obtain a bond, by failing to file
application for federal benefits properly and value and cash
savi ngs bonds properly, and by not taking steps necessary to
educate hinself concerning conservatorship proceedi ngs, he failed
to provide conpetent representation and act wth reasonable
diligence and pronptness in representing a client, in violation
of SCR 20:1.1 and 1.3. By paying hinself excessive and
unaut hori zed fees in the two guardianship matters and attenpting

to justify those paynments by false itemzed statenents and by

2 SCR 20:1.1 provides: Conpetence

A lawer shall provide conpetent representation to a client.
Conpetent representation requires the legal know edge, skill,
t horoughness and preparation reasonably necessary for the
representation.

8 SCR 20:1.3 provides: Diligence

A | awer shall act with reasonable diligence and pronptness
in representing a client.
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sending the investigating attorney docunents falsely indicating
that he was reinbursing the estates for disbursements he nmade to
hi msel f w thout court approval, he engaged in conduct involving
di shonesty, fraud, deceit or msrepresentation, in violation of
SCR 20:8.4(c).*

21 In addition to the suspension of his |license to
practice law for six nonths, the referee recommended that
reinstatenent of that |icense be conditioned upon Attorney
A ynn's making “satisfactory progress” toward satisfying the
judgnents obtained by the bonding insurer. Finally, the referee
recommended that Attorney Gynn be required to pay the costs of
t hi s proceedi ng.

22 The referee explicitly rejected the Board s position,
reasserted in its cross-appeal, that the m sconduct established
in this proceeding warrants a one-year |icense suspension. The
referee stated that he does not believe that Attorney Gynn is
“irredeemably dishonest.” The referee noted that Attorney Qdynn
had not been disciplined previously, that three circuit court
judges testified to his “excellent reputation for truthful ness
and honesty,” and that he cooperated in the disciplinary

proceeding. At the sanme tine, while noting that Attorney dynn

* SCR 20:8.4 provides, in pertinent part: M sconduct

It is professional m sconduct for a | awer to:

(c) engage in conduct involving dishonesty, fraud, deceit or
m srepresentation;

10
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acknowl edged the wongful nature “of at Ileast sone of his
conduct,” the referee enphasized that he “reaped substanti al
financial benefits fromthe nodest Estates of persons effectively
unable to protect thenselves, while performng no services of
commensurate value, and . . . was not conpletely honest and
consistently truthful.” He expressly rejected Attorney Aynn's
contention that his m sconduct was the result of his youth and
i nexperience. The referee determned that a six-nonth |icense
suspension was required in order that Attorney dynn not be able
to return to the practice of law without this court’s approval.
123 In his appeal, Attorney dynn presented no neritorious
argunment for his contention that the referee erred in concluding
that he engaged in dishonest conduct by preparing, dating, and
signing letters and checks purporting to repay two guardianship
estates but never sending them to the successor guardi an, using
copies of them instead to mslead the investigating attorney
appointed by the probate court into believing that he had nade
restitution. Also without nerit is his argunment that a public
reprimand is sufficient discipline for his professional
m sconduct, based on his lack of prior discipline, the testinony
of three judges in respect to his reputation for truthful ness and
honesty, his cooperation with the Board in its investigation, and
his acknow edgnent of the wongful nature of his conduct. In
respect to the latter, he ignored the referee’s finding that his
insistence that his sending of a letter and checks purporting to
show he nmde restitution was not intended to be deceptive and

that his itemzed statements of services were truthful and

11



No. 97-3058-D

substantially accurate “suggest[s] that he has not cone to grips
conpletely with his wongdoi ng.”

24 Attorney Aynn’'s reliance on prior disciplinary cases
to support his contention that a public reprimand is sufficient
is msplaced. Wiile in each of the cases he cited that resulted
in a license suspension of 90 days or nore the attorney failed to
cooperate in the Board s investigation, had prior discipline, or
both, none of those cases dealt wth professional m sconduct
simlar to his. Hs argunent in that respect totally ignores the
seriousness of his msconduct and the harm actual or potential,
that it caused.

125 W adopt the referee’s findings of fact and concl usi ons
of law and determne that the seriousness of Attorney Aynn's
m sconduct warrants the suspension of his [icense to practice | aw
for one year. Over a period of approximately two and one-half
years, he paid hinmself $31,600 as guardian of a ward s estate
val ued at approximtely $114,000, after already having been paid
a court-approved $2750, and paid hinmself w thout court approva
al nost $41, 000 from another ward’'s estate val ued at approxi mately
$125, 000, after having been paid a court-approved $2900. He al so
took alnost $11,000, some of it wthout court approval, for
services he acknow edged had been based on inaccurate tine
records that reflected excessive hours for unnecessary services.
Moreover, he created docunents purporting to show a court-
appointed investigator that he had nade restitution to the
successor guardian of two wards. The |large suns taken by Attorney

@ ynn from vulnerable victins and the purposeful pattern of

12
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deception he enployed require a neaningful disciplinary response
not only as a neasure of the seriousness of that m sconduct but
also to protect the legal system and the public from simlar
m sconduct by Attorney dynn or any other attorney who m ght
engage in simlar m sconduct.

26 In addition to the |license suspension, we require that
Attorney G ynn nmake restitution to the clients and the bonding
conpany for the harmhis professional m sconduct caused them His
license to practice law will not be reinstated until he has nade
that restitution.

127 |IT IS ORDERED that the license of Charles d@ynn to
practice law in Wsconsin is suspended for one year, effective
June 14, 1999.

128 IT IS FURTHER ORDERED that as a condition of the
reinstatenent of his license, Charles Aynn nake restitution to
those harnmed by his professional msconduct established in this
pr oceedi ng.

129 IT IS FURTHER ORDERED that within 60 days of the date
of this order, Charles d@ynn pay to the Board of Attorneys
Pr of essi onal Responsibility the ~costs of this proceeding,
provided that if the costs are not paid within the tine specified
and absent a showing to this court of his inability to pay the
costs within that time, the license of Charles Gynn to practice
law in Wsconsin shall remain suspended until further order of

the court.

13
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130 IT IS FURTHER ORDERED that Charles dynn conply with
the provisions of SCR 22.26 concerning the duties of a person
whose |icense to practice law in Wsconsin has been suspended.

131 WLLIAM A BABLITCH and DAVID T PROSSER, JR, JJ., did

not participate.
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